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NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2007AP672-CR
(L.C. No. 2005CF2809)

STATE OF W SCONSI N : | N SUPREME COURT
State of Wsconsin,
FI LED
Pl aintiff-Respondent,
v JUN 11, 2009
Mar chand G ady, a el:r)ak\”odf Féupsrcehr{aenkgurt

Def endant - Appel | ant - Peti ti oner.

REVI EW of an opinion and order of the court of Appeals.

Af firmed

M1 M CHAEL J. GABLEMAN, J. This is a review of an
unpubl i shed deci sion of the court of appeals! summarily affirmng
the entry of a judgnent of conviction by the Circuit Court for
M | waukee County, Charles F. Kahn, Judge, agai nst Marchand G ady
("G ady"). Grady was convicted of first-degree intentional
hom cide while armed wth a dangerous weapon as a party to a
crime, possession of a short-barreled shotgun as a party to a

crime, and possession of a firearm by a felon. Grady contends

! State v. Grady, No. 2007AP672-CR, unpublished order (Ws.
Ct. App. Jan. 28, 2008).
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that the circuit court erred by denying his notion to suppress
i ncul patory statenents that he nmade to police officers while in
cust ody. The court of appeals disagreed and upheld the denial
of Grady's noti on.

12 The issue we decide today is whether Gady's Fifth
Amendment rights were violated when M randa® warni ngs were given
to him before the start of his noncustodial interrogation, but
not adm nistered again after his interrogation becanme custodi al
during the same interview two-and-one-half hours |ater. G ady
argues that he was entitled to be readvised of his Mranda
rights after his interrogation becane custodial, and because
those warnings were not readm ni st er ed, his incul patory
statenents shoul d have been suppressed.

13 W reject Gady's bright-line rule approach, and
reiterate that the proper framework  for analyzing the
sufficiency of the timng of Mranda warnings is a totality of
the circunstances test. In this case, we hold that G ady was
not entitled to a readmnistration of the Mranda warnings after
he was arrested. The evidence shows that Gady was read his
Mranda warnings only two-and-one-half hours prior to the
commencenent of the custodial portion of his interrogation,
there was no significant <change in the nature of  his
interrogation after it becanme custodial, Gady showed no signs
of nmental inpairnment, he was famliar with Mranda warnings from
his past, and, though not readm nistered, Gady was remn nded of

his Mranda rights after he was taken into custody. In sum it

2 Mranda v. Arizona, 384 U S. 436 (1966).
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is clear that the Mranda warnings as admnistered nade G ady
sufficiently aware of his rights during questioning. G ady' s
notion to suppress his inculpatory statenents was therefore
appropriately denied by the circuit court, and we affirm the
deci sion of the court of appeals uphol ding that denial.

I . BACKGROUND

14 The underlying facts are undi sputed. On May 16, 2005,
Al en Jem son was found dead in his apartnment as the result of
two shotgun wounds. Jem son's roonmat e, Marcus  \ard,
i mredi ately becane the subject of the police investigation. The
police also made contact with Gady, who reported that he knew
Ward. Gady agreed to call the police if and when he saw Ward.
Later that evening, Gady did call the police and assisted them
in finding Ward. Grady then voluntarily went to the police
station and agreed to answer sone questions. The police
repeatedly told Grady that he was not under arrest; he was not
handcuffed during the ride to the station or once he arrived at
the station. Grady was provided with food, water, cigarettes,
and bat hroom br eaks t hroughout the ensuing questi oning.

5 At 8:16 p.m, Detective Corbett began the interview by
adm nistering Mranda warnings to Gady so as to be "better safe
than sorry,” and Grady indicated that he understood the rights
he was read. G ady had received Mranda warnings on at |east
one prior unrelated occasion. For the next two-and-one-half
hours, Gady answered questions from Detectives Corbett and
Gastrow, denying any involvenent in Jemson's death. It is

undi sputed that Grady was not in custody at this tine.
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16 At approximately 10:45 p.m that evening, Wrd, who
was being questioned separately, told the police that G ady was
the person who shot and killed Jem son. At this point, Gady
was placed under arrest. Mranda warnings were not
readm nistered to Gady wupon his arrest, though Gady did
testify at the hearing on his notion to suppress that, when he
was arrested, Detective Gastrow slid a card to him across the
table with the Mranda warnings printed on it and asked Gady if
he knew the rights referenced therein. Grady clainmed that he
| ooked at the card and slid it back to Gastrow, who picked it up
and put it away. Neither party alleges that this episode
constituted an adm nistration of the Mranda warni ngs.

17 From 10:45 p.m on May 16 until 5:25 a.m on My 17,

Det ecti ves Cor bet t and Gastrow  conduct ed a cust odi al
interrogation of G ady. At sonme point prior to 12:25 a.m,
Grady began nmaking inculpatory statements regarding his
i nvol venent in Jenmi son's death. The detectives suspended the

interrogation between 12:25 a.m and 12:55 a.m in order to
brief the incomng shift of officers. Det ectives Corbett and
Gastrow then resuned their custodial interrogation of Gady, who
continued to nmke inculpatory statenents. Det ective Corbett
spent several hours during the interrogation reducing Gady's
statenent to witing. Wiile Gady declined to sign the
statenent, he orally acknow edged that it was true and correct.
18 Grady was booked into detention inmediately follow ng
the conclusion of the interrogation on the norning of My 17,

2005. In total, Guady's all-night questioning (the "first
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interrogation”) lasted slightly nore than nine hours, with the
noncust odi al portion conposing the first two-and-one-half hours
of the interrogation. Grady continued to receive food,
cigarettes, water, and restroom breaks throughout the first
i nterrogation.

19 Later that night, Detectives Corbett and Gastrow began
anot her round of questioning (the "second interrogation") to
clarify inconsistencies from the first interrogation. It is
undi sputed that this second custodial interrogation began wth
Detective Corbett admnistering the Mranda warnings to G ady,
who stated that he renenbered being read his rights the previous
day, wunderstood them and was willing to speak to the police
wi t hout an attorney. Grady spoke with the detectives from 7:33
p. m unti | 11:17 p.m, during which he nade additional
i ncul patory statenents. Detective Corbett prepared another
witten statement based wupon Gady's answers, which G ady
i ndicated was true and correct. Grady then initialed each page
and signed the statenent.

10 Prior to trial, Grady noved to suppress the statenents
he made and signed during the interrogations on the grounds that
they were the involuntary products of police coercion. The
circuit court found the statenents to be voluntary and denied
the notion, stating that Gady understood his rights, and that
he "knew exactly what he was doing and was not the subject of
i mproper police coercion when he provided the information to the

police."
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11 At trial, both of Gady's statenents were adntted
into evidence during the State's case-in-chief. The jury
returned guilty verdicts on all three counts, and the circuit
court correspondingly entered a judgnent of conviction on all
three counts.

112 Gady appealed the <circuit <court's denial of his
notion to suppress. On appeal, G ady conceded that he was not
i mproperly coerced by the police, but nmaintained that his
statenents should be suppressed because he was not given his
M randa warni ngs after he was placed into custody. The court of
appeals summarily affirnmed the circuit court's judgnent of
conviction, rejecting Gady's argunent "that Mranda warnings
have no effect sinply because officers take the precaution of
reading Mranda rights before they are required.” The court of
appeals concluded: "[T]lhe record anply supports the circuit
court's findings that the Mranda adnonitions were fully
understood and the postcustodi al statement by Gady was
voluntary and intelligently given." Gady then sought review
before this court.

1. APPLI CABLE LEGAL STANDARDS

13 In reviewing a notion to suppress, we uphold the
circuit <court's findings of fact wunless they are clearly
erroneous, and review the application of constitutional

principles to those facts de novo. See State v. Eason, 2001 W

98, 19, 245 Ws. 2d 206, 629 N W2d 625.
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114 The Fifth Anmendnent to the United States Constitution
guarantees the privilege against conpelled self-incrinination,?
and the Fourteenth Amendnment requires state courts to observe

this privilege. See Malloy v. Hogan, 378 U S. 1, 6 (1964). The

United States Supreme Court created procedural safeguards to
protect the right against conpelled self-incrimnation in

Mranda v. Arizona, holding as follows:

[When an individual is taken into custody or
otherwi se deprived of his freedom by the authorities
in any significant way and Is subjected to
guestioning . . . [hl]e nust be warned prior to any

questioning that he has the right to remain silent,
that anything he says can be used against him in a
court of law, that he has the right to the presence of
an attorney, and that if he cannot afford an attorney

one will be appointed for himprior to any questioning
if he so desires.
384 U.S. 436, 478-79 (1966). Failure to comply with these

constitutional safeguards renders the person's statenents
i nadm ssi bl e agai nst that person. |d.
[11. DI SCUSSI ON
15 G ady advances a creative, but not heretofore unheard
of argunent. He asks us to adopt a bright-line rule requiring
the admnistration of Mranda warnings after a person is placed

in official custody, and asks us to declare any and all M randa

% The Fifth Amendment provides in pertinent part: "No person

shall be conpelled in any crimnal case to be a wtness

agai nst hinself, nor be deprived of life, liberty, or property,
wi t hout due process of law" U.S. Const. amend. V.

7
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warnings prior to custody ipso facto ineffective.? W are
unpersuaded that a bright-line rule 1is necessary or even
desi rabl e, and reiterate that the proper approach for
determining whether a suspect has effectively received his
Mranda warnings is a totality of the circunstances test. G ady
did receive the requisite Mranda warnings at the beginning of
his noncustodial interrogation, and in light of the facts of
this case, we do not believe the police were required to
readm ni ster those warnings once his interrogation becane
custodi al two-and-one-half hours |ater.
A. Totality of the G rcunstances Test

116 Gady's argunent is basically this—because M randa
warnings are required before a custodial i nterrogation
commences, and are not required for noncustodial interrogations,
Mranda warnings are effective only after a person has been
placed in custody. In our opinion, this argunent constitutes an
i naccurate interpretation of the requirements of Mranda and
poor public policy. W do not find nmuch nerit in this approach
and neither have the overwhelmng majority of other courts who
have considered this question. A sound interpretation of
M randa and sound public policy require the application of the
totality of the circunstances test rather than a bright-1line

rule, and that is what we do here.

* The Mranda court repeatedly referred to the valid and
legally sufficient advisenent of a suspect's constitutional
rights as an "effective" advisenent or warning. See, 384 U. S
at 467, 470, 473, 494, 498. We use the terns "effective" and
"ineffective" in this sanme sense.

8
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117 The United States Suprene Court has made clear its
reluctance to adopt per se rules in the context of Mranda
war ni ngs. Instead of delineating bright-line rules, the Suprene
Court has enbraced a nore flexible approach whereby courts

consider the totality of the circunstances. See Wrick wv.

Fields, 459 U S. 42, 47-49 (1982) (per curian (rejecting a per
se rule that Mranda rights be readm ni stered before questioning
a suspect about the results of a polygraph exam nation, and
reiterating that the proper framework is a totality of the
ci rcunstances inquiry).

118 G ady nonethel ess argues that his bright-line rule is
required by M randa. It is true that Mranda necessitates the
adm nistration of the warnings only after custody, and that

precustodial warnings are not required. See Mranda, 384 U.S

at 478-79. This plainly does not nmean, as G ady contends, that
M randa warnings before custody are per se ineffective. The
M randa opinion sets no requirenent as to the earliest tine that
the warnings may be given; it requires only that the warnings be
given at sonme time "prior to any [custodial] questioning." Id.;

see also, State v. Burge, 487 A 2d 532, 543 (Conn. 1985) ("The

di sclosure that Mranda requires nmust be made no later than the

time when an accused is taken into custody." enphasis added).
Grady's argunent, then, trips on its own | ogic. The fact that
Mranda warnings are required before the comencenent of a
custodial interrogation does not nean that precustodial warnings

are always ineffective.
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19 Nunmerous other jurisdictions have considered this sane
question, and all but one have rejected Grady's approach.® The
wei ght of authority, indeed the overwhel m ng consensus, agrees
that precustodial admnistration of Mranda warnings can be

sufficient under certain circunstances.®

> The only case we were able to find where a court did

create a bright-line rule deemng all precustody Mranda
war ni ngs per se ineffective is State v. Bradshaw, 457 S.E. 2d 456
(W Va. 1995). As our opinion today nmakes clear, we do not find
t he reasoni ng in Bradshaw persuasi ve.

® See, e.g., Guamv. Dela Pena, 72 F.3d 767, 770 (9th Gr.
1995) (hol ding that pr ecust odi al Mranda warnings were
sufficient when the defendant confessed 15 hours later and did
not allege that anything dimnished the effectiveness of the
war ni ngs other than the passage of tine); Jarrell v. Bal kcom
735 F.2d 1242, 1253-54 (11th Cr. 1984) (holding that
precustodial Mranda warnings were sufficient when the defendant
confessed less than four hours after the warnings and there was
no evidence that the defendant was unaware of his rights, that
he was pressured, or that he did not understand the
interrogation process); Upton v. State, 36 S.W3d 740, 743-44
(Ark. 2001) (holding that precustodial Mranda warnings were
sufficient when the defendant was questioned by the sanme officer
after arrest, confessed within two hours of being given the
war ni ngs, and there was no evidence that the defendant did not
understand the warnings); State v. Burge, 487 A 2d 532, 542-43
(Conn. 1985) (holding that precustodial Mranda warnings were
sufficient when the defendant was nentally aware, "continuously
in the conpany of the police, questioned on the sane subject by
the sanme officers throughout that time, and confessed wthin
four hours of having been given the warnings"); State v.
Tol bert, 850 A 2d 1192, 1200 (M. 2004) (holding that the
precustodial Mranda warnings were "sufficiently proximate in
time and place to custodial status to inform the defendant of
his constitutional privilege against self-incrimnation, and
thus readmnistration of the rights was not required);
Commonwealth v. Colby, 663 N E 2d 808, 810-11 (Mss. 1996)
(hol di ng that precustodial Mranda warnings were sufficient when
given less than two hours prior to the defendant's confession
and there was no break in the interrogation process); State v.
Monr oe, 711 A 2d 878, 886-87 (N H 1998) (holding that
def endant ' s pr e- pol ygr aph, pr ecust odi al M r anda war ni ngs
sufficiently safeguarded his rights where defendant's "conduct

10
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20 Though the precise framng of the analysis varies from
state to state, the general approach is the sane. The nmain
thrust of the inquiry is whether the suspect being questioned
was sufficiently aware of his or her rights during the custodial
i nterrogation. Though still under a “"totality of the
ci rcunstances” rubric, courts have considered nultiple factors

in making this determnation,”’ including whether the same officer

gave no indication that his conprehension and volition had been
affected so as to render the warning ineffective," and where
interrogation did not becone significantly nore coercive); State
v. Dispoto, 913 A 2d 791, 801 (N.J. 2007) (holding that no
further warnings were required when "precustodial warnings have
been given to a defendant as part of a continuing pattern of
interactions between the defendant and the police, and during
that continuing sequence of events nothing of an intervening
nature occurs that would dilute the effectiveness of the
war ni ngs that had been given"); State v. Rogers, 188 S.W3d 593,
606-08 (Tenn. 2006) (holding that no new admnistration of
Mranda rights was required when there was a five-hour |apse
between defendant's waiver of his Mranda rights and the
conf essi on, where the sane two officers conducted the
precustodial and postcustodial questioning, where the subject
matter renmmined the same throughout, where the defendant was
famliar with the crimnal justice system and where nothing
indicates the confession was involuntary); State v. Rupe, 683
P.2d 571, 581 n.4 (Wash. 1984) (holding that precustodi al
M randa warnings were sufficient in light of the short period of
time between advisenent of his rights and being placed in
custody); see also 2 Wayne R LaFave, Crimnal Procedure 8§
6.8(b), at 807 nn.62-63 (3d ed. 2007) (citing Burge and other
cases for the proposition that precustodial Mranda warni ngs nay
be sufficient).

" For exanple, Tennessee has proffered the follow ng

appr oach:

Factors to be considered when assessing the
totality of the circunstances include: (1) the anount
of time that has passed since the waiver; (2) any
change in the identity of the interrogator, the
| ocation of the interview, or the subject nmatter of

11
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or officers conducted the questioning, whether the 1ocation
changed, whether the subject matter of the questioning was
consistent, whether a rem nder of the Mranda rights was given
before the custodial interrogation began, whether the suspect
was nentally or enotionally inpaired, whether nobre coercive
tactics were used when the suspect was placed in custody, the
suspect's past experience with law enforcenent, and how nuch
time elapsed between the adm nistration of the Mranda warnings
and the custodial interrogation or confession. The M randa
war ni ngs would tend to go "stale" sooner, that is, they would be
nore likely to be forgotten by the suspect, if the suspect has
had little famliarity with the warnings than if the suspect has
had experience wth the warnings.

121 We do not here adopt any fornulaic test. The above
factors are helpful, but not individually or collectively
determ native or exhaustive. W prefer a flexible approach that

examnes all relevant facts in an effort to determ ne whether a

the questioning; (3) any official remnder of the
prior advisenent; (4) the suspect's sophistication or
past experience wth law enforcenent; and (5) any
indicia that the suspect subjectively understands and
wai ves his rights.

Rogers, 188 S.W3d at 606 (citing People v. Mckle, 814 P.2d
290, 305 (Cal. 1991)). The Eleventh Circuit inquires into
whet her the suspect was aware of his rights, pressured, or
"mentally deficient or naive about the process that was under
way." Jarrell, 735 F.2d at 1254. Connecticut simlarly asks
whet her the warnings given were "sufficiently proximate in tinme
and place to custodial status to serve as protection” against

coercion. Burge, 487 A 2d at 543.
12
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suspect was sufficiently aware of his or her constitutional
rights.

22 Another problem with Gady's bright-line approach is
that it does not align with the purpose of Mranda warnings.
Mranda warnings are designed to make a suspect who is in
custody aware of his or her constitutional rights before
interrogation, and relatedly, to inform the suspect that the
interrogators will recognize his or her rights if exercised.

Mranda, 384 U S. at 468; see also Hughes v. Commonweal th, 87

S.W3d 850, 854 (Ky. 2002). The goal is to protect the
privilege against self-incrimnation, or said another way, to
ensure that a confession is free and unconstrained. See State
v. Hanbly, 2008 W 10, 1948, 307 Ws. 2d 98, 745 N W2d 48
(noting that Mranda is designed to prevent "governmnent
officials from using the coercive nature of confinenent to
extract confessions that would not be given in an unrestrained

environment") (quoting State v. Cunningham 144 Ws. 2d 272,

280-81, 423 N W2d 862 (1988)). As the Connecticut Suprene

Court has not ed:

The purpose of Mranda warnings is to assure that a
confession is "the product of an essentially free and
unconstrai ned choice by its maker." No such choice is
"free and unconstrained" unless the accused, before
maki ng statenents to the police, is aware that he has
the constitutional right to remain silent. Adequat e
di scl osure of the jeopardy in which the accused is
being placed is therefore inportant to alert him to

13
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the inportance of the constitutional rights which he
is being asked to forego. Burge, 487 A 2d at 542-43
(citations omtted).

23 Gven this purpose, a rule that assunes a suspect is a
bl ank slate with no awareness of his or her rights as soon as he
or she is placed in custody is a head-in-the-sand approach. In
addition, application of Gady's bright-line rule would focus
the analysis on the custody status of a suspect rather than on
t he individual's conprehension and waiver of his rights. It is,
in short, form over substance. A rule that says warnings given
one mnute before custody are ineffective per se because they
were not given when the suspect was actually in custody is
mani f estly unreasonabl e.

124 Finally, beyond its lack of fidelity to the purposes
and principles behind Mranda, Gady's approach is unworkable.
One of its nmajor flaws is that it assunmes that the precise point
of custody is fixed and known at the tine of questioning. Wile
this nmay sonetinmes be the case, it is not always true. In
practice, it is not always clear when a suspect is officially
under arrest. See Burge, 487 A 2d at 543 ("When the police are
conducting a good faith precustodial investigation at police
headquarters, they my have difficulty in determning the
preci se noment when guesti oni ng turns into cust odi a
interrogation and Mranda warnings are required."). Because of
this indeterm nacy, officers currently have an incentive to
provide early warnings in order to ensure both maxi num awar eness
of rights and the admssibility of subsequent statenents.

Gady's rule mght have the perverse effect of elimnating the

14
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"better safe than sorry" approach, leading to suspects who are
| ess apprised of their rights than under the current system

25 G ady’'s bright-line rule, then, nust be rejected. The
policies and purposes underlying Mranda require a flexible
approach that examines the totality of the circunstances to
determ ne the sufficiency of Mranda warnings.

B. Application to the Facts of This Case

26 In view of the totality of the circunstances in the
case at bar, it is clear that Gady was not denied his Fifth
Amendnent rights. Gady was questioned by the sanme officers, in
the sanme place, on the sanme subjects during his precustodial and
postcustodial interrogation. Hi s postcustodial interrogation
was nerely a continuation of the precustodial questioning, the
only differences being his formal arrest and new status as a
suspect in the hom cide.

27 There is also no evidence in the record to suggest
that the questioning becanme nore coercive once Gady was
arr est ed. In fact, the record indicates Gady renained
cooperative and voluntarily conversational.? He was given

frequent breaks and food both before and after he was arrested.

8 Qur discussion of voluntariness is not nmeant to inplicate
the type of voluntariness discussed in State ex rel. Goodchild
v. Burke, 27 Ws. 2d 244, 133 N.W2d 753 (1965). Though t hey
are related, Goodchild considers the voluntariness of statenents

obtai ned through physical and psychol ogical coercion. G ady
initially alleged this type of coercion, but abandoned these
claims on appeal. Mranda is concerned with a suspect's
awar eness of his or her rights. In this inquiry, as discussed

above, whether the interrogation becane nore coercive is a
factor to be considered in evaluating whether the suspect was
aware of his or her rights and voluntarily wai ved them

15
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128 Additionally, we have no indication that Gady was
inmpaired in any way, or any suggestion that his conprehension of
his rights was dimnished when he made his inculpatory
statements. The tinme factor here, a nere two-and-one-half hours
between the Mranda warnings and his arrest, also supports his
awar eness of his rights. Grady, having been given Mranda
warnings on at |east one other separate occasion, understood
what was at stake. He was even remnded of his rights in an
informal way at the beginning of his custodial interrogation—
the Mranda card that had been read to himearlier was shown to
hi m agai n (though not read).

129 Based upon these facts, we see no intervening
circunstances that would have rendered Gady's precustodial
M randa warnings ineffective. W conclude there is no evidence
to support the notion that Gady's inculpatory statenents were
made wi thout being sufficiently aware of his rights. G ady may
regret his admssions, but "[a]bsent sone officially coerced
sel f-accusation [or wunknowing or wunintelligent waiver], the
Fifth Anmendnent privilege is not violated by even the nost

daming admissions.” United States v. Washington, 431 U S. 181,

187 (1977) (enphasis omtted). Grady knew and understood his
rights before he was arrested md-interrogation. Grady still
knew and understood his rights after his arrest. Nothing in the
record denonstrates any di mnishment of that understanding.

130 Therefore, the inculpatory statenments made during
Gady's first interrogation were not obtained in violation of

Gady's Fifth Amendnent rights. In light of this conclusion, we

16



No. 2007AP672-CR

need not address Gady's argunent that the inculpatory
statenents he nmde during his second interrogation should be
suppressed as wel | .
' V.  CONCLUSI ON

131 W reject Gady's bright-line rule approach, and
reiterate that the proper framework  for analyzing the
sufficiency of the timng of Mranda warnings is a totality of
the circunstances test. In this case, we hold that G ady was
not entitled to a readmnistration of the Mranda warnings after
he was arrested. The evidence shows that Gady was read his
Mranda warnings only two-and-one-half hours prior to the
commencenent of the custodial portion of his interrogation,
there was no significant <change in the nature of his
interrogation after it becanme custodial, Gady showed no signs
of nmental inpairnment, he was famliar with Mranda warnings from
his past, and, though not readm nistered, Gady was remn nded of
his Mranda rights after he was taken into custody. In sum it
is clear that the Mranda warnings as admnistered nade G ady
sufficiently aware of his rights during questioning. G ady' s
notion to suppress his inculpatory statenents was therefore
appropriately denied by the circuit court, and we affirm the
deci sion of the court of appeals uphol ding that denial.

By the Court.—Fhe opinion and order of the court of appeals

is affirned.
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